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REDICATION: EARLE K, MOORE

Last fall we lost a civil rights giant. Most current and
former FCC officials and staff will recognize the name Earle XK.
(Dick} Moore. Yet Dick Moore gave those of us in the freedom
struggle the greatest possible gift -- four years of intensive
litigation before the FCC that defined to this day what diversity
means and what public trusteeship of the airwaves is all about.

Since 1954, the Office of Communication of the United Church
of Christ had fought without success to integrate the television
industry in the south. WLBT-TV, Channel 3 in Jackson, Mississippi,
was fairly typical: 1licensed to a large insurance company,
affiliated (at the time) with the NBC network; signed off with a
prayer delivered by a different local pastor every evening. The
station was typical in other ways: White Citizens Council
literature on sale in the station lobby; African Americans employed
ocnly as janitors, and covered on the news only as crime
perpetrators; network coverage of civil rights blocked out by the
local "news" department. When African American citizens complained
teo the FCC, it ruled in 1965 that mére viewers did not have a
sufficient interest in the station's programming to have standing
to complain.

Thanks to Dick Moore, citizen standing before the FCC was born
with the landmark case Qffice of Communication of the United Church
of Christ v, FCC, 359 F.2d 994 (D.C. Cir. 1966) ("UCC I"). And in
another case of the same name in 1969, the court ordered the

Commission to vacate WLBT's license renewal entirely, since a
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discriminator is unqualified to hold a federal license. QOffice of
Communication of the United Church of Christ v, PCC, 425 F.2d 543
(D.C. Cir. 1969) ("UCC II"}).

In the 1970's, Dick brought cases that advanced the rights of
children to receive television programming that doesn't exploit
children. Still active in civil rights, he imported into
communications law the concept of a "private attorney general" who
brings cases on behalf of the public. MMTC is here today because
of that monumental body of work.

We hope Dick would have enjoyed these rulemaking comments,
which propose the creaticn of a new class of radio stations devoted
to providing new voices with an opportunity to be heard. If the
Commission authorizes some of these "Free Speech"” radio stations,
the new entrepreneurs ought to sign on the air by thanking Dick
Moore and encouraging those tuned in to also tune in to the values

Dick's life exemplified.

x % *x k %
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SUMMARY

MMTC here unveils the "Free Speech Radio Concept, " under which
viewpoint diversity, source diversity, economic efficiency,
variety, competition and minority ownership can all be advanced
simultaneously. The Commission would create a new class of "Free
Speech Stations" having at least 20 non-nighttime hours per week of
airtime, independently owned by a small disadvantaged businesses,
and primarily devoted tc nonentertainment programming. A Free B
Speech Station would share time on the same channel with a largely
deregulated "Entertainment Station." A platform owner that
bifurcates a channel to accommodate a Free Speech Station and an
Entertainment Station could then buy another fulltime station under
the provision of the Communications Act that allows for an
exception to the eight station rule when a new station is created.
That additional fulltime station would also be bifurcated into a
Free Speech and an Entertainment Station. In this way, a platform
could grow steadily up to the limits allowed by competition
analysis., Moreover, the number of voices and viewpoints heard by -
the public would grow exponentially, and minority ownership would
get a much-needed boost. No new legislation would be required to
accomplish all of this.

MMTC developed this idea as an answer to the diminishing
diversity of viewpoints and owners in radio. In a comprehensive -
study on minority ownership commissioned by MMTC and filed with our
Comments, Kofi Ofori found that while the number of minority
controlled stations has increased slightly since 1996, structural

consolidation has brought about a sharp decline in the number of



minority owners. Thus, consclidation threatens the intellectual
diversity of the ownership pool and discourages new entrants. See
Kofi Cfori, "Radilo Local Market Consolidation and Minority
Ownership" (MMTC, March, 2002).

The Ofori study also found that minority owned statioqs often
cannot realize their full potential in the marketplace. They are
impeded by advertiser discriminatien and by inferior technical
facilities that are a vestige of the days when the FCC ratified and
validated the discrimination of its licensees -- a troubling
history we document at considerable length in our Comments.

We also provide a comprehensive study entitled "The
Relationships Between Platform Size and Program Formats in
Commercial Radio"” (MMTC, March, 2002). Our study found that large
platforms have contributed to the variety of rock-based popular
music formats heard on the radio. However, it is the standalone
stations that have sustained such major format types as Spanish
language and religious programming, and such niche formats as
bluegrass, the blues, Chinese programming and radio for children.
Often, stations adopt these specialized formats to protect
themselves from platform owners, who seldom duplicate this
programming and cannot sell around it.

We recommend that the Commission strive for a harmonious
balance between platforms and standalones. A balance of ownership
structures, each with its own strengths, would promote economic
efficiency and viewpoint diversity while also protecting minority

ownership. Platforms should be allowed to grow in a way that
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promotes viewpoint diversity, as in the Free Speech Radio concept,
while not becoming so large that they take all the nitrogen
(spectrum) and oxygen (advertising dollars) in the market, leaving
nothing for smaller companies.

lLarge, small, majority and minority owned broadcasters,
advertisers, people working in radio, and the listening public can
achieve their respective regulatory objectives if they would trust
and work with one another. In that spirit, MMTC proposes that the
Commission convene a negotiated rulemaking, through which the best
minds in the communications policy world could develop the
strongest possible consensus proposals for the agency's

consideration.
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The Minority Media and Telecommunications Council ("MMTC")
respectfully submits its Comments in response to Rules and Policies
Concerning Multiple Ownership of Radio Broadcast Stations_in Local
Markets (NPRM and Further NPRM), 16 FCC Rcd 19857 (2001)

("NPRM") .1/

MMTC's Int t In This P T

Founded in 1986 and incorporated in 1%%4, MMTC is the
principal advocate for minority participaticn in the electronic
mass media and telecom industries., MMTC represents 42
organizations, including most of the national civil rights
organizations} before the FCC and the federal courts. We also
provide business planning assistance to entrepreneurs seeking to
enter the media and telecom industries, and thus we frequently
interact with those most directly affected by the policies under
review in this proceeding.

Furthermore, since 1997 MMTC has operated the nation's only
minority owned and only nonprofit full service media and telecom
brokerage. MMTC has participated as a broker or marketer in
transactions valued at in excess of $1.7 billion. 1In 2001, MMTC
was inducted into the National Association of Media Brokers.

Between 1997-2001, MMTC conducted over two dozen job fairs in
cities across the country, enabling approximately 8,000 people to
present their qualifications for employment in the radio industry.

Engaging in this work has provided MMTC with a sense of the

potential of radio service, and the possibilities and realistic

1/ The views expressed in these Comments are the institutional
views of MMTC, and do not necessarily reflect the individual
views of each of its officers, directors or members.
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boundaries of radio regulation. These Comments are offered in
recognition that our radio industry is the best in the world -- and
it can be made better still. -

I. The Importance Of Minority

Owpnership In This Proceeding

The Commission recognizes that it "has a statutory obligation
under Section 309(j) of the Act as well as an historic commitment -
to encouraging minority participation in the telecommunications
industry."zf On March 8, 2002, the Commission expressly invited
commenters in this proceeding to address minority ownership.i/

Congress expects the Commission to make the radiofrequency
spectrum -- a public resource -- available to all viewers and

listeners without discrimination.4/ Yet that objective is

2/ ' ] ' - ' ission’
Broadca nership Rules and QOthe pted Py 1an 0

i i i ; 13 FCC Rcd
11276, 11283 922 (1998) ("1998 NOI") (seeking comment "on the
relationship between these ownership limits and the opportunity for —
minority broadcast station ownership” (fn. omitted); id, at 11299
(Separate Statement of Commissioner Susan Ness, asking, inter alia,
about the impact of the ownership rules "on the number of minority —
and female-owned outlets"); id, at 11304 (Separate Statement of
Commissioner Michael Powell, asking, inter alia, whether diversity
of ownership encompasses "[a]dequate representation among others of
minorities and women" and whether diversity of programming
encompasses "{plrogramming that is targeted to particular minority
or gender groups within a community"™); id. at 11306 (Separate
Statement of Commissioner Gloria Tristani, seliciting comment on -
whether "all segments of society [including] rich and poor, urban
and rural, minority and non-minority...have legal and practical
access to such diversity and are actually making use of it.") _

3/ Letter to David E. Honig from Roy J. Stewart, Chief, Mass

Media, Bureau, March 8, 2002 (the NPRM "raises broad questions
that we believe will allow for a comprehensive examination of our
local radio ownership rules, including the more specific aspect of
minority ownership.”) This letter can be found as Appendix 3 to
these Comments.

4/ 47 U.5.C. §151 (1996).
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threatened by consolidation, for if there is no spectrum left to
share, no remediation of past discrimination is possible. BAs a
handful of companies occupy more and more of the radio broadcast
spectrum, less and less 1s available as habitat for minority
broadcast owners. History may come to regard the clear-cutting of
this spectrum habitat as the first step in the starvation and
ultimate extinction of minority ownership. All Americans will be
the poorer if the intellectual diversity represented by minority
owners is exterminated from the ranks of broadcast licensees.2/
Just as the continued success of minority financial institutions is
fundamental to our banking system,ﬁ/ the continued growth of

minority broadcast ownership is fundamental to radio regulation.

S/ See Christine Bachen, Allen Hammond, Laurie Mason and

Stephanie Craft, "Diversity Of Programming In The Broadcast
Spectrum: Is There A Link Between Owner Race Or Ethnicity And News
And Public Affairs Programming?" Santa Clara University School of
Law (2000) ("Diversity of Programming”). This study found that
minority owned radio stations aired more racially diverse
programming than did majority owned stations. Minority owned radio
stations were significantly more likely than majority owned
stations to broadcast programming about women's issues and live
coverage of government meetings. They were also more likely to
have a minority format for their music programming. Minority owned
television stations were significantly more likely than their
majority owned counterparts to broadcast current events-related
programming and issues relevant to senior citizens.

&/ See i ' ' 1ty
Institutions, Federal Deposit Insurance Corporation (FDIC),

67 F.R. 77-80 (released January 2, 2002), which calls for comments
on how the FDIC can implement provisions of the Section 308 of the
Financial Institutions Reform, Recovery and Enforcement Act of 1989
that require the Secretary of the Treasury to consult with the
Director of the Office of Thrift Supervision and the Chairperson of
the Board of Directors of the FDIC to determine the best methods
for preserving and encouraging minority ownership of depository
institutions. FDIC noted that it "has long recognized the unigue
role and importance of minority-owned depository institutions and
has historically taken steps to preserve and encourage minority
ownership of financial institutions.™ Id. at 77.
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As a result of discrimination, minorities were late in getting
a footheold in radio ownership.l/ Even today, lack of access to

capital continues to make it difficult for minorities to buy their

2/ It is often pointed out that only about 6% of the original
owners of broadcast stations still own these stations. The
point of this statistic is apparently that minorities were not
disadvantaged by having to buy what others got for free. The
premise of the argument is that a "little" discrimination (6% of a
seventeen billion dollar industry) can be forgiven and forgotten.
This infuriating, intellectually dishonest argument embeds at least
four logical fallacies; we deal with them here in the margin so we
won't have to dignify them later in these Comments. See pp. 72-103
infra, discussing in some detail how minorities were almost
entirely kept out of broadcasting for its first seven decades.

First, obviocusly, 6% of a trillion dollars is not de minimis; but
the nonminority headstart is actually much more than 6% of the
asset value of the industry. The stations originally bought by
Whites, who faced no minority competition for them, are among
today's most valuable properties. Included among these stations -
are numercus big-market VHF network affiliates and all of the

25 full power unduplicated AM clear channel stations -- all prime
beachfront property.

Second, the first owners of broadcast stations typically chose the
second cwners, who chose the third owners, and so on zerjatim.

Until MMTC founded its media brokerage in 1997, there were no -
minority owned brokerages, or even any minorities employed by
nenminority brokers., The Commission expressly rejected a 1978

proposal by Commissioner Hocks to create a transparent bidding

process for broadcast sales -- at a time when minorities owned only
sixty stations. Public Notice of Intent to Sell Broadcast Station,
43 RR2d 1, 3 n. 3 (1978). Thus, when today's nonminority owners _

bought into radio a generation ago, their bids were insulated from
minority competition, and nonminorities enjoyed an opportunity to
purchase stations at prices that did not reflect the oligopoly
rents buyers pay today.

Third, nonminorities' headstart in broadcast ownership affords them

a huge competitive advantage in depth of experience, job tenure, = .
and crossgenerational entitlements. Many young White college
graduates entering broadcasting today can call for help from
parents, uncles and aunts and grandparents who entered broadcasting
early without facing competition from minorities. These fortunate
few, with the advantage of family ties to the beneficiaries of
discrimination, today stand first in line for internships, plum
jobs, and investments in their startup broadcast companies.

{n. 7 continued on p. 5)
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way into an industry others entered for free. Consequently, large
vertically and horizontally integrated companies can usually outbid
most minority owned companies for desirable properties. Most
minority owned companies are gquite small; consequently,
pro~consolidation rulings tend to be anti-small business and they
tend to inhibit minority ownership.ﬂ/ In the past, the Commission
almost always raticnalized serial increases in consclidation by

pointing to the existence of incentive programs specifically

1/ {continued from p. 4)

Fourth, the money earned and put into family treasuries in the
first 50 years of broadcasting has been converted into the working
capital that supports today's generation of broadcast
entrepreneurs. Some of that money went into other industries, Jjust
as money from other industries went into broadcasting. But the
profits earned during the years when minorities were not permitted
to own stations formed a mountain of capital controlled by families
attuned to broadcast investing and ownership. Minorities trying to
buy their way into the industry are starting from nothing.

Consequently, even if only 6% of the original owners still own the
same stations, the legacy of segregation is that the original
owners have created a stratified system of broadcasting that
persists today, in which the racial privileges of the industry's
founders continue to reproduce themselves intergenerationally with
little resistance or even consc1ous recognition by the industry,
its regulators or the public.

8/ MMTC has often called attention to this phenomenon. For
example, after the Commission doubled the local ownership
limits in 1992 in Revision of Radio Rules and Policies, 7 FCC Rcd
2755, 2758-61 ("199%2 Radio Rules"), recon. depnied, 7 FCC Rcd 6387
(1992) "L&&Z_Bammﬁ__smnﬁmmmn") MMTC observed:

Minority broadcasters suffered dearly from the 1992 radio

rules. Since most minority owned stations are AM standalones
or Class A FMs, minorities seldom find themselves able to take
advantage of LMAs and duopolies. 1Instead, they are faced with

ever-larger and more economically powerful nonminority
competitors,

Reply Comments of MMTC in Review of the Commission's Regulations

Governing Television Broadcasting, MM Docket No. 91-221 (filed
June 10, 1995).,
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designed to foster minority ownership.ﬁ/ But today these minority
ownership policies are virtually dead, 29/ and in 1996 the
Commission unfortunately decoupled its broadcast structural and
attribution review from efforts to promote minority ownership.ll/

Unless the Commission begins systematically to focus attention on

9/ 1992 Radic Rules, 7 FCC Rcd at 2769-2770 q926-29.

10/ The history of the Commissiocon'’s minority ownership policies is
well known, so it 1s recited here only in summary form for the
uninitiated. A court decision in 1973 that required the FCC to
take racial diversity of ownership into account in comparative
hearings. IV 9, Inc, v, FCC, 495 F.2d 929 (p.C. Cir. 1973), cert,
denied, 418 U.S. 986 (1974) ("TV _9"). The FCC then began to study
means of fostering minority broadcast ownership. In 1978, the FCC
adopted two policies, distress sales and the tax certificate.

68 FCC2d 979, 983 (1978) ("1978 Minority Ownership Policy
Statement"). These policies lifted minority broadcast ownership

from 60 stations in 1978 to over 300 stations by 1995, But in that
fateful year, Congress voted to repeal the tax certificate policy.
Deduction for Health Insurance Costs of Self-Employed Individuals,
Pub. L. No. 104-7, &2, 109 Stat. 93, 93-94 (1595) (codified at

26 3.8.C. 81071 (1995) Then two months later, the Supreme Court
made 1t much more difficult for any race-consciocus federal program
to withstand judicial review. Adarand Constructors, Ing, v, Pefia,
515 U.S8. 200 (1995) ("Adarand III"). On the heels of these losses,
two D.C. Circuit decisions invalidated the 1971 and the 2000 FCC
broadcast and cable egual employment opportunity regulations.
Lutheran Church-Missourd Synod v, FCC, 141 F.3d 344, petition for
rehearing denied, 154 F.3d 487, suggestions for rehearing en banc
denied, 154 F.3d 494 (D.C. Cir, 1998) ({("Lutheran Church") ({striking
down original 1971 version of the Commission's broadcast and cable
EEO regulations); MD/DC/DE_Broadcasters Ass'n. v. FCC, 236 F.3d 13,
rehearing and rehearing en banc denied, 253 F.3d 732 (D.C. Cir.
2001), cert. denjed sub nom, MMIC v. FCC, D.C. Cir. No. 01-639
(January 22, 2002) ("MD/DC/DE Broadcasters") (striking down the
dilute 2000 EEQ regulations). These developments have left
advocates for small and minority business, and for diversity and
inclusicon, searching for new ways to steer the FCC back onto a
civil rights heading.

1ll/ In 1995, the Commission recognized that multiple ownership,

attribution and minority ownership are closely interrelated.
Thus, it called for concurrently filed and crossreferenced comments
in proceedings addressing each of these issues. See Review of the
: {ssion's R lat g ; Televisi B i , T ]

(n. 11 continued on p. 7)
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minority ownership, it seems unlikely that new minority ownership
policies would take effect before a new wave of consolidation is
spawned by a resumption of deal flow as the recession abates or by

further deregulation that might result from this proceeding.ll/

1l/ (continued from p. 6)
NPRM), 10 FCC Red 3524 (1995); Review of the Commission's

4

Regulations Governing Attribution of Broadcast Interests (NPRM}
10 FCC Red 3606 (1995); Policies and Rules Regarding Minority and
Female Qwnership of Mass Media Facilitieg (NPRM), 10 FCC Rcd 2788

{(1995). However, after Adarand III, the Commission decoupled the
mlnorlty ownership proceedlng Review of the Commission's

NPRM), 11 FCC Rcd 21655 (1996); Review of the Commission's

Interests (Further NPRM), 11 FCC Rcd 198955 (1996); Broadcast
Television National Ownership Rules (NPRM), 11 FCC Rcd 19949 (1996)
(subsequent histories omitted). Nothing has happened in the
minority ownership docket since then.

12/ By December, 2000, the Commission had released six research

studies on minority ownership that it conducted pursuant to
Section 257 of the Communications Act. The following month the
Commission declined to consider MMTC's minority ownership proposals
in the TV local ownership proceeding because the Commission had not
yet evaluated the December, 2000 studies. Review of the

Commission's Regulations Governing Television Broadcasting (MO&O
and Second Order on Reconsideration), 16 FCC Red 1067, 1078 433 and
1078~79 n. 69 (2001) (previous and subsequent histories omitted).

Over a year as passed, but no analysis of these studies, no further
studies, no rulemaking proposals and no legislative proposals have
emerged. Evaluation of the research studies may have been delayed
in light of the pendency of Adarand Constructors, Inc. v, Mineta,
No. 00-730 (2000 Term) {"Adarand VIII"), which raised the issue of
whether, as a practical matter, a federal contracting program could
ever be even modestly race-conscious. The Solicitor General
defended the Department of Transportation's moderately race
conscious program, as did amici MMTC and seventeen organizations
joining in MMTIC's brief. On November 27, 2001, the Supreme Court
decided Adarand VIII, issuing a per curiam opinion holding that
certiorari had been improvidently granted. Thus, for the first
time, a federal race conscious business contracting program has
survived judicial review under strict scrutiny. Adarand
Constructors, Inc. Slatexr, 228 F.3d 1147 (10th Cir. 2000),
gg:L;Q:a:1_d;sm;5sgd_aa_;mnxgz;dﬁntlx_gxanhed sub nom. Adarand
Constructors, Inc., v, Mineta, No., 00~730 (2002) (per curiam). The
socially and economically disadvantaged business model presented by
the DOT's program is the model MMTC has advocated as the basis for
FCC programs to foster minority ownership.
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The absence of minority ownership programs is a fundamentally
changed circumstance of which the Commission must take account.l3/
This circumstance was what Congress had in mind when it enacted
Section 257 of the Communications Act, which obliges the Commission
to take steps to close market entry barriers facing small
entrepreneurs.Lﬂ/

No entry barrier has greater market-distorting power than
discrimination and its present effects, and no Commission
proceeding bears more closely on the presence of this entry barrier
than this proceeding. While not itself explicitly discriminatoery,
consolidation can magnify the influence of past discrimination on
radio ownership. Thus, the Commissicn should take close account of
the impact of its proposals on small and minority business
opportunity.

Any increase in the number of stations a company can own must
be considered with the utmost caution. A mistake is not
correctable., After it has raised an ownership cap, the Commissicn
can hardlyrdeclare that it made a mistake, and then try to restore
the previous cap. Divestitures regquired by a reductién in

ownership caps would be criticized as akin to a taking of property.

13/ See Geller v, ECC, 610 F.2d 973, 980 (D.C. Cir. 1979) (noting
that "{elven a statute dependent for its validity on a premise
extant at the time of enactment may become invalid if suddenly that

predicate disappears," citing Chastleton Corp., v, Sinclaix,
264 U.S. 543, 547-48 (1924)).
l4/ See discussion at pp. 71-75 infra.

15/ Corporation of Kingston~upon-Hull v, Horper (Lord Mansfield,
1774y,
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Although a broadcast license is not property, "possession is rather
more than nine points of the law."la/

Considerable creativity must be devoted to fashioning
regulatory paradigms in which the goals of consolidation --
economic efficiency and format variety -- go hand in hand with the
goals of viewpoint diversity, niche format availability and
minority ownership. As described at pp. 111-173 infra, incentives
to share time and create two independently owned radio stations on
the same channel would allow the Commission to authorize a modest
degree of further consolidation in a manner specifically designed
to promote minority ownership and viewpoint diversity.

Some of the issues in this proceeding, including the basic one
of whether the Commission can change the eight-station cap, are
largely theoretical exercises.l®/ Nonetheless, MMTC appreciates
the generally commendable job the Commission has done in the NPRM
in identifying many of the key issues relating to structural
ownership analysis. In the pages that follow, MMTC attempts to
respond to many of the issues in the NPRM, focusing particularly on

how their outcome will impact minority ownership.

16/ The NPRM asks whether the complex language of Section

202(b) (1) and 202(h) of the 1996 Act permits modification or
repeal of the local ownership limits. NERM at 19871-73 1923-27.
The answer might not matter very much in the long run.
Irrespective of whether the Commission can change the ownership
limits on its own or must ask Congress to do so, the end result is
that the limits could wind up being changed one way or another
based on the facts elicited in this proceeding.
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II. The Impact Of Consolidation

On Competition And Diversity

MMTC describes in this section the likely impact that
consclidation has had on competition and diversity.

In most rulemaking proceedings addressing industry structure,
the Commission recounts dramatic changes in circumstances -- more
volces, more competition, more convergence -- as reasons for
deregulation. But here, the Commission has described an industry
with fewer voices, less competition and only slight convergence
with other industries. Thus, commenters cannot advance the
traditional argument that "there are more voices, so the Commission
must deregulate.” Nonetheless, some commenters 1lnevitably advance
the inconsistent argument that "there are fewer vcoices, so the
Commission must deregulate." The premise 1s that radio has
already become so concentrated that the Commission might as well
throw up its hands and abandon all efforts to promote diversity and
competition.A The Commission, however, should reiject these appeals
to give up on radio.

The most significant changes in radio in the past six years is
that fewer companies own more stations, forcing other companies out
of business entirely. This underscores why change is not always an
argument for less regulation. As the Supreme Court has observed,

The forces of change do not always or necessarily point in the

direction of deregulation....there is no more reason to

presume that changing circumstances require the rescission of

prior action, instead of a revision in or even the extension
of current regulation. 17/

17/ Motor Vehicle Mfrs, Ass'n. of U.S., In¢, v. State Farm Mut,
Autg Ins, Co., 463 U.S5. 29, 41-42 (1983).
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We begin, then, by asking whether the core value of diversity
can be preserved. The NPRM identifies three aspects of diversity:
(1) wiewpoint diversity, which "ensures that the public has access
to 'a wide range of diverse anq antagenistic opiniens and
interpretations,'"lﬁ/ (2) outlet diversity, which "ensures that the
public has access to multiple distribution channels (e.g., radio,
broadcast television, and newspapers) from which it can access
information and programming,"-l-a/ and (3) source diversity, which
"ensures that the public has access to information and programming
from multiple content providers."zg/

The NPRM also asks whether there are "other aspects of
diversity that we should coﬁsider."ZL/ There are at least two.
One of them is racial diversity, which we define as ensuring that
members of the entire population, including minerity groups, enjoy
opportunities to own and control channels of mass communication.
The other is format diversity or variety, which we define as
ensuring that the public may receive content embedded and
transmitted within multiple cultural and language environments.

Cne of the forms of diversity the Commission recogni:zes,
outlet diversity, is largely unaffected by this proceeding, which
is not aimed at expanding the width of the spectrum available for

radio. Our views regarding source diversity are largely congruent

18/ NPRM at 19874 130, citing 1998 NOJI, 13 FCC Red at 11278 T,
19/ NPRM at 19874 130, citing 1998 NOI, 13 FCC Rcd at 11278 €6.
20/ NERM at 19874 130, citing 1998 NOI, 13 FCC Rcd at 11278 {6.
21/ NPRM at 19874 130.
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with our perspective on viewpoint diversity. Thus, in these
Comments, we focus primarily on viewpoint, format, and racial _

diversity.ZZ/

A, Y . . - ] I

Viewpoint diversity should be the paramount objective of radio

regulation. As recently explained in The New York Times,

[t1he rules that govern concentration in telecommunication are -
unlike antitrust laws. In the bottled water and sneaker

markets, mergers are allowed unless antitrust authorities can

prove that added concentration would do harm. If the

authorities err, and permit excessive consolidation, about all

that happens is that the price of bottled water rises and
innovation slacks off in the design of sneakers. But in
telecommunications, the threat that concentration might shut -
off sources of information 1s profound. 23/

Viewpoint diversity is a public good in its own right, as

Congress and the courts have repeatedly reaffirmed.24/ Viewpoint

22/ See pp. 12-33 jnfra (viewpoint diversity), pp. 33-45 (format
diversity), and pp. 59-63 and 107-110 (racial diversity).

23/ "The FCC's Ownership Rules," The New York Times, June 2, 2000,
P. A-24.

24/ See, e.,g., 47 U.5.C. §257 (1996) (noting that one of the

"policies and purposes" of the Communications Act favors a
"diversity of media voices"); Metro Broadcasting, Inc., v, FCC,
497 U.S. 547, 567 (1990) ("Metro Broadcasting") ("[slafeguarding
the public's right to receive a diversity of views and information
over the airwaves is therefore an integral component of the FCC's —
mission™); Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622,
663 (1994) ("Turner I") ("it has long been a basic tenet of
national communications policy that the widest dissemination of -
information from diverse and antagonistic sources is essential to
the welfare of the public" {(guoting Associated Press v, U.S,,
326 U.S. 1, 20 (1945) ("Associated Press"))); Turner Broadcasting

v , 520 U.S. 180, 194 (1997) ("Turner II")

("[flederal policy...has long favored preserving a multiplicity of
broadcast outlets regardless of whether the conduct that threatens
it is motivated by anticompetitive animus or rises to the level of
an antitrust violation.")
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diversity cannot be advanced simply by promoting competition;Z£2/
amcng other things, economic competitors might regard themselves
simply as entertainers and elect to provide no viewpoints at all.
As shown below, that is largely what has happened to the radio

industry since 1981,

1. Thanks To Program Deregulation,
Vlewp01nt Diversity Suffers From
As defined in the NPRM, viewpolnt diversity "ensures that the

public has access to 'a wide range off diverse and antagonistic

opinicns and interpretations.'"2§/ The traditional measurement for

25/ When Congress adopted the local radioc ownership rules it
"promoted diversity separate and apart from competition™ by
entitling Section 202 (b) "Local Radio Diversity." Review of the

Commission's Regulations Governing Television Broadcasting (Report
and Order), 14 FCC Rcd 12903, 12913 920 (1999) ("Television Local

Ownership Order"), recon, denied, 16 FCC Rcd 1063, further recon.
denied, 16 FCC Rcd 1067 (2001) (" Television Ownership Second
Recon, Qrdexr"), appeal pending sub nom, i i i

v. FCC, D.C. Cir. No. 01-1079 (filed February 20, 2001).

26/ NPRM at 19874 {30, citing 1998 NQOI, 13 FCC Rcd at 11278 6.
In perhaps the best articulation of the value of viewpoint
diversity, the Commission said in 1970:

A proper objective is the maximum diversity of ownership that
technology permits in each area. We are of the view that 60
different licensees are more desirable than 50, and even that
51 are more desirable than 50. In a rapidly changing social
climate, communication of ideas is wvital....It might be that
the 51st licensee...would become the communication channel for
a solution to a severe local social crisis. No one can say
that the present licensees are broadcasting everything
worthwhile that can be communicated.

Mult i w ' £ visi
Stations (First Report and Oxrder), 22 FCC2d 306, 311 (1970).
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viewpoint diversity is the number of speakers, or licensees .21/
That measurement may not do justice to the definition of viewpoint
diversity, because public access to "diverse and antagonistic"
voices assumes that some of these speakers are actually saying
something "diverse" or "antagonistic" -- if they are "speaking" at
all. Since program deregulation took effect in 1981, that
assumption has lost its validity. Too many licensees say nothing,
leaving the public with no more access to diverse viewpoints than
that generated by a dark station.

Unfortunately, this dilemma -- which we call "The Silence Of
The Licensees" —-- is not addressed by the NPRM's suggestion that
measuring diversity by counting the number of licensees might be
supplemented by considering such factors as audience demographics,
competition, market share, audience share, or subscribership.zg/
These factors do not measure what the Commission accurately refers
to as access to divergent viewpoints.zﬁ/ Viewpoint diversity
should be measured neither by what the listeners choose t¢o hear nor

by the listeners' demographics, market share and the like.

27/ See NPRM at 19874 931 (noting that Section 202(b) of the 1996
Act "speaks in terms of numerical limits on station

ownership.") The Ccmmission has generally preferred to speak of

its goal of providing "cutlets for local expression addressing each

community's needs and interests." See Modification of FM Broadcast
Stations Rules to Increase the Availability of Commercial FM

Broadcast Assignments (Report and Order), 94 FCC2d 152, 158 (1983)
("Modification of FM Rules™). Actually, once these outlets take to

the air, the Commission does little more than keep its fingers
crossed and hope that these outlets will actually provide any local
expression,

28/ NPRM at 19874 {31.
29/ NPRM at 19874 30, citing 1998 NQI, 13 FCC Rcd at 11278 q6.
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Instead, viewpolint diversity should be measured by counting the
number of independent viewpoints or voices from which the listeners
can choose,

The definition of viewpolnt diversity could be adjusted to
measure the frequency with which viewpoints actually find an
audience, but that would defeat the purpose of the "access"”
concept. For example, a listener might choose to tune only to
staticons breoadcasting noncontroversial celebrity "news” 30 days out
of a month, but on the 31st day she might channel surf and
accidentally tune into a weak-signal station with a 0.01 audience
share that i1s broadcasting a fascinating viewpoint she had never
heard before. If she stays tuned, and even if she never tunes to
that station again, she might find that her life was changed by
this single, "infrequent" exposure to a viewpoints. That is the
beauty of the access model, which aspires to develop the radio
spectrum as a library full of thousands of viewpoints available to
anyone choosing to browse (channel surf). This access model is far
better than the "market share™ model, which 1s akin to a
supermarket checkout counter that displays only the most popular
titles.

Unfortunately, today the radio industry is neither a library
nor a supermarket checkout counter; it is more like a library full

of empty shelves because someone stole most of the books. IThe

: fact describi av's d lated radio industry i




that most radjo listeners don't hear many. "viewpoints" at all.30Q/

The least well kept secret in radio is that the majority of radio
stations don't articulate very many viewpoints -- even their
own.3L/ While everyone knows what viewpoints are being articulated
by the Washington Post, the_Washington Times, The Nation or the

Weekly Standard or (sometimes, as in Washington, D.C.) by the

owners of the major television stations, how many radio listeners
know what viewpeint the owner of her favorite radio station has on
any subject of local or national importance? What radio listener
really knows what her station's viewpoint is on campaign finance
reform, or dredging the Chesapeake Bay, or carting nuclear waste to
Yucca Mountain, or widening the Wilson Bridge? Can anyone reading
these Comments remember when she last heard a commercial radio
station broadcast an edjitorial, much less an editorial reply?

To be sure, news or news/talk formats are growing in
influence. Nonetheless, all of the stations in these formats are

often held by just one or two owners in a market, and many of these

30/ Except between 88.1 and 91.9 mHz. But nothing in the NPRM

suggests that the Commission might abandon its efforts to
promote diversity in the AM band and in the heavily traveled 92.1
to 107.9 FM band, relying instead on the fact that most communities
have one or two ill-funded noncommercial stations.

31/ The "one speaker/one viewpoint"” assumption could also be
questioned by imagining that a speaker could articulate more
than one viewpoint. But that possibility would arise only in the
extremely rare case of a licensee who deliberately elects to
program her station on somewhat the model of a common carrier. The
closest example may be the broadcaster who indiscriminately time
brokers away all of her station's airtime. But such a licensee
nermally will adhere to a format that mandates that access be
limited to only certain types of speakers. To be regarded as a
multiple-viewpolint licensee, a broadcaster would have to turn down
no one —- even those who espouse views the licensee finds
distasteful. So utopian a broadcaster is extremely rare.




-17-

stations air mostly syndicated programming with little or no
original programming addressing local community needs. The fact
that a few stations may choose to offer these formats hardly
excuses the dozens of other stations from their obligation to say
something of value to the public within the environment created
their primarily entertainment-based formats .32/

For the failure of radio to offer access to viewpoints, we can
thank a decision Commission made nearly a generation age which with
the benefit of hindsight, was a huge mistake. 1In 1981, decades of
feeble and awkward regulation of radioc were administered their last
rites in Dgxggulanign_gf_ﬁadig.33/ Therein, the Commission
basically declared failure after years of unsuccessfully enforcing
regulations that required broadcasters to ascertain local needs and

air significant amounts of nonentertainment programming to serve

32/ This raises the perennial qustion of whether community needs

can adequately be addressed through music. Realistically, the
answer is no. On occasion, a song played on the radio will discuss
a national issue (e.g., Stevie Wonder's 1980 "Happy Birthday",
which helped bring about the King Holiday.) But most popular music
cannot be expected to contribute to democratic discourse, much less
address specifically local issues. The days when commercial radio
featured Woody Guthrie, Pete Seeger or Gil Scott-Heron are over,
and those days won't return anytime soon as long as the Commission
continues to censor poets.

33/ Rexegulation of Radio (Report and Qrder), 84 FCC2d 968
("Deregulation of Radio"), recon. granted ip part, 87 FCC2d

797 (1981) ("Deregulation of Radio - Reconsideration"), aff'd in

Church of Christ v, FCC, 707 F.2d 1413 (D.C. Cir. 1983).
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those needs.34/ The entirely predictable result of Deregulation of -
Radio was that broadcasters canceled public affairs programs and
substituted higher-profit music or celebrity-talk shows. Today,
competing, original local radio news broadcasts are rare3d/ —- 3

particularly unfortunate development in light of the

34/ To be sure, radio stations are obliged to place in their
public files that public interest fig leaf, the quarterly
issues-programs list. That obligation is not enforced. See, e.g.,

X R 1 Applicati - in C {al Radio S .

' ' ' la, 8 FCC Red 6400, 6405 9930-31
(MMB 1993) (failure to prepare two issues/programs lists,
attributable to renewal applicant, resulted only in an
admonishment.) Furthermore, a station can satisfy its bedrock
obligation to serve community needs without airing a single -
viewpolnt on any subject. Airing a few PSAs at 3:00 Sunday morning
can (and sometimes does) suffice.

35/ Columbia Jourpalism Review reports that in many cities

most or all radio news comes from one owner. Many stations
"outsource"” their news reports to syndicated services that
cannibalize newspaper stories without payment. Most profound
of all, with the exception of a few all-news stations in some
major markets, radio reporters are disappearing from the air. —
As of 1998, there were 10,000 commercial radio stations in the
country, but only about fifteen were all-news outlets
employing significant news staffs.

"Commercial Radio Now," Columbia Journalism Review, November/
Decemper, 2001, p. 123. On a music station, news generally takes
the form of a minute an hour from a national service, which hardly -
represents either an independent or local veoice. Katy Bachman,
"Music Outlets Tune in More News Reports, " MediaWeek, October 29,
2001. One national source, Metro Networks, is actually by far the
largest supplier of radio news, serving 1,700 radio stations, with
an agyverage penetration of 23 statlons per market., Andrew J.
Schwartzman, "Viacom-CBS Merger: Media Competition and
Consolidation in the New Millennium," 52 Federal Comms. L. J, 516
(2000) . The decline in radio news has accelerated in recent years.
In 1998, RTNDA found that radio stations with news aired an average
of 56 minutes per weekday, but in 2000 that number had declined to
42 minutes per weekday. RTNDA 2000 News and Staffing Survey
(2001) . Moreover, most radio news directors (78%) fill other djobs
at the stations, such as announcing (30%), programming (15%),
public affairs (15%) and even General Manager (8%) or sales (7%).
In 1999, 64% of radio news directors had other roles; in 2000, 78%
had other roles. Id.
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instantaneousness and inexpensiveness of radio newsgathering and
the attendant versatility of radio in covering lecal stories.

The scope of radio deregulation is breathtaking. Broadcasters
have been relieved of, inter alia, obligations to preserve unique
formats,iﬁ/ to ascertain needs,il/ to program to meet those
needs,iﬁ/ to restrict c0mmercialization,32/ to broadcast modest
amounts of nonentertainment programming,ig/ to broadcast local
programming,il/ to observe the Fairness Doctrine,iz/ and to program
most of the airtime on stations they own .43/

It may be impossible to restore even such modest, content-
neutral measures as ascertainment. Thus, radio licensees do not
have, nor might they ever have enforceable obligations to air any
programming in the public interest -- much leéé ény programming
that could be characterized as presenting the "diverse and
antagonistic” viewpoints that the First Amendment 1s designed to
foster.44/ It follows that the enly remaining tool available to

promote viewpoint diversity is structural regulation.

36/ ECC v, WNCN Listepers Guild, 450 U.S. 582 (1981).
37/ Deregulation of Radio, 84 FCC2d at 993-99.

38/ Id.

39/ 1Ig4. at 1008.

40/ Id. at 977.

41/ Id. at 993-99.

42/ Faidrpness Report, 2 FCC Red 5272, 5295 (1987).
43/ 1992 Radio Rules, 7 FCC Rcd at 2787 163.

44/ Associated Press, supra, 326 U.S. at 20.
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2. Consolidation, Combined With Resource
Scarcity, Has Diminished The Number
of Voices Peotentially Capable Of
E 1di vi int Di i

The consolidation brought about by the 1996 Act has been
monumental,ﬂi/ and it is not finished. Today most of the largest
companies have yet to bump up against the ownership limits in many
of their markets. That was not the case in 1992, when many
licensees were at or near their limits of an AM~FM in major markets
{and at 12 AMs and 12 FuMs nationally),ﬁﬁ/ and it was not the case
in 1996 when many licensees were at or near their limits of
AM-AM-FM-FM combination in major markets .41/ Thus, irrespective of
what the Commission does in this proceeding, more consolidation
that is already allowed under the 1996 Act will occur .48/

A photograph of the state of consolidation is provided in Kofi

Ofori, "Radio Local Market Consolidation and Minority Ownership”

45/ William F, Baker, President of Thirteen/WNET New York, has put -
this quite bluntly: since 1996 there have been "more than

10,000 radio station transactions worth more than $100 bkillion, and
there are now at least 1,100 fewer station owners than before - a —
decline of nearly 30 percent in six years. The result is that in
almost half the largest markets, the three largest companies
control 80 percent of the radio audience." William F. Baker,
"Masters of the Media,™ Washington Post, March 12, 2002, P. &A-21.

46/ See 1992 Radio Rules, supra (changing local limits from AM-FM
to as much as an AM-AM-FM-FM depending on market size). -

47/ See Telecommunications Act of 1996, Pub. L. No. 104-104,

§202(b) (1), 110 Stat. 56 (codified at 47 C.F.R. §73.3555(a) (1)
(1996)) (repealing national radio ownership cap, and changing local
limits to as much as 5 FM/3 AM depending on market size).

48/ See Inside Radig, February 22, 2002, p. 1 (in "the next phase

of consolidation...smaller groups will have to merge to
survive. Entercom, Cox, Emmis, Radio One, Beasley, Cumulus will
not all be buyers., If business gets better, stock prices go up,
deals start to get done..." and while Viacom and Citadel are likely
likely to survive, "([olther radio groups (will] disappear.”
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{(March, 2002) ("Consolidation and Minority Ownership"),
commissioned by MMTC and provided as Appendix 1 to these Comments.
These findings are reported at pp. 4-5 therein:

, In 1996, among markets with 15 or more statiocns, there
were 222 cases in which a single firm through multiple
stations controlled 25% or more of the audience share.
In 2000, there were 331 such cases.

. In 1996, the average dominant firm controlled 31% of the
audience share in markets 1-10., 1In 2000, such firms
controlled 28% of the audience share for the same market
range. The percentage of control over audience share
increases as market rank decreases. In market range 201
through 280, the average firm controlled 40% of the
audience in 1996 and 41% of the audience share in 2000.

. The average revenue share controlled by the single
largest firm is slightly less than the 50% screen, and
the average revenue share controlled by the two largest
firms exceeds the 70% screen.

. The advertising revenue controlled by the four largest
firms in each of the Arbitron markets was 91% in 1896 and
3% in 2000,

The Commission has correctly recognized that in most markets,
the spectrum available for radio broadcasting is fully occupied.iﬁ/
Consequently, when a platform owner grows, it acquires spectrum at
the expense of smaller companies, often standalones. Furthermore,
as it grows, the platform owner achieves competitive advantages
that add to the difficulties faced by the surviving standalones.

The impact of consclidation on diversity of voices may be

analogized to the aftereffects of clear-cutting of a rain forest by

49/ NPRM at 19882 146 ("[(wlhile new entry is possible in some

radio markets, it is unusual for a strong new signal to be
placed into a market. Because of the scarcity of spectrum, a
particular geographic area can support only a certain number of
radio broadcasting signals. Generally, the good signals were taken
many years ago, resulting in little unused capacity that could
support new radio station entry.") Not only is the spectrum pie
the same size as before, radio's pilece of the advertising pie (7%)
is largely unchanged over the past two decades.




-22-

corporate agriculture. Mega-farms serve the much-needed purpose of
providing food for a hungry population. But as they convert
forests to fields, they consume habitat needed by endangered
species. That results in a decrease in genetic diversity, which in
turn diminishes the robustness and resiliency of the entire
ecosystemn.

In like manner, consolidation in radio displaces and crowds
out endangered small, locally owned and often minority owned
companies. That results in a deg¢rease in the intellectual
diversity of the radio industry, which in turn diminishes the
robustness and resiliency of the free flow of ideas essential to
democracy.

The impact on diversity of even a slight increase in -
consclidation is apparent in the Syracuse market. According to
BIAfn's Radio Yearbook 2001, the market has four platforms of 8, 7,
4 and 4 stations. There are seven other licensees with a total of
10 stations. If the four platforms each owned eight stations,
there would be only one other voice left in the market, a -
standalone. The same result would cbhtain if the two largest
platforms grew to ten stations each and the two smaller ones grew
to six stations each. It is not obvious how any economic
efficiencies not already realized by Syracuse platform operators
would translate into broadcast service so superior as to justify _

the collapse of virtually all independent voices .30/

50/ See NPRM at 19883 48, citing, among the possible benefits of

consolidation, "efficiencies that result in cost-savings from
co-locating facilities, consolidating support services, and
eliminating redundant management positions."
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To be sure, and as described in the previous section of these
Comments, program deregulation may have done even more than
consolidation to diminish viewpoint diversity. By the time the
post—-1996 wave of consolidation began, there simply weren't many
viewpolnts transmitted over the air by most stations. WNo one
recalls that in 1996, radio was a First Amendment paradise in which
most stations were flush with contentious, antagonistic viewpoints.

Still, what remains of viewpoilnt diversity should not be
sacrificed for the sake of the economic efficiencies attendant to
consolidation. This is & generalization, but it is fair to say
that in a typical market, consolidation has meant that instead of
20 licensees, 17 of whom say nothing, there are now 10 licensees,
eight of whom say nothing. Additional consolidation could be the
death blow to the handful of independent voices that still
broadcast some "antagonistic" viewpoints. It would be a shame if
additional consolidation yvielded a market with five licensees, all
of whom say nothing.

Some may fear that a platform owner might air only its own
views on a multitude of stations, while shutting out other views in
the fashion of the Hearst newspaper dynasty three generations

ago.ii/ The greater risk is that platform owners will swallow or

51/ The NPRM asks whether or not "commonly owned media outlets

[should] be considered a single media 'voice' in evaluating
diversity.™ Id., at 19877 938. Of course the answer is yes. Even
if an coccasional owner airs views that differ from his own, the
Commission can hardly rely on this voluntary behavior as a basis
for structural regulation. If an owner freely decides to air only
his own views or no views at all, the Commission can hardly respond
by requiring divestitures.
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financially ruin the eclectic standalone owner whose remains in
business to provide viewpoint diversity, hopefully at a profit.

Fortunately, platform owners are not necessarily predators who
aim to kill off viewpoint diversity. The public has caught a lucky
break from the social responsibility exercised by {(among others)
the two largest radio licensees, Clear Channel Communications and
Infinity Broadcasting Corp. These companies spearheaded the
creation of the Quetzal/J.P. Morgan Fund in 1999, which raised
$175,000,000 to foster minority ownership. Both companies have
recruited minorities as potential buyers of radio stations being
spun off, and they practice fair employﬁent, including aggressive
recruitment and training. Nonetheless, structural regulation
cannot be predicated entirely on the good intentions of mortals.
at the end of the day, there is only so much spectrum to be shared,
and there is only so much that individuals of goodwilll can do to
soften the rough edges of the laws of economics.

3. While There Can Be "Good Consclidation, ™

"Bad Consolidation" Can Drive Out Potentially
Strong Competitors On The Basis Of Historical

Disadvantage Rather Than Presept-Day ADility

The Commigsion should distinguish among three forms of
consolidation. Two of them often are desirable, but the third is
highly undesirable.

1. Merger Of Two Weak Competitors. This is a classic form of
"good" consolidation: two companies, each unable to survive on its
own, 7Jjoin forces and offer the first effective competition to a
dominant company. The merged company generates more competitive

strength than the total of the competitive strength marshalled

delivered by the two companies separately.
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2. Absorption of A Company Incapable Of Ever Competing
Effectively. This is also "good" consolidation. In this
scenario, a strong but nondominant company absorbs another company
that is inherently incapable of competing effectively due to
weaknesses in its business plan, its management or its vision. The
public often benefits when those lacking in drive, determination,
creativity or intellectual capacity are removed from occupancy of a
public resource like the spectrum.

3. Absorption Of A Company That Could Have Competed
Effectively. This is "bad" conseclidation. In this scenario, a
dominant company absorbs a company that could have competed
effectively had it not been burdened by artificial market
distortions beyond its control, such as race discrimination or its
present effects. A minority owned company being absorbed in the
way may have had a strong business plan, strong management and a
sound competitive vision; yet after the 1996 Act it may have been
unable to raise financing quickly enough to assemble its own
platforms, thereby forcing it into a sale to a dominant company.
Minority owned companies' skill sets had to be exceptiocnally
superior in order to have survived a heavier than normal
competitive gauntlet. Frequently, these companies made valuable
contributions to viewpoint diversity.

Such companies often demonstrate their competitive ability
when given the opportunity. A classic example may be seen in the
efforts of Clear Channel Communications in 1999 to spin off 110
radioc stations attendant to its acquisition of AMFM, Inc. Clear

Channel decided to afford minority owned companies an early




opportunity to learn about the spinoff stations, design competitive
bids and have those bids considered nonpreferentially. MMTC was
privileged to have been engaged by Clear Channel to help market the
spincff stations to minorities, and to work with minority owned
companies to fashion bids and seek financing. Ultimately, nine
mincrity owned companies bought 40 stations worth approximately
$1.7 billion {(out of $4.3 billion for all of the spinoffs). This
happened because financial institutions recognized that these
companies were well managed and could perform if given the chance.
In many cases, these companies had demonstrated their superior
skill by surviving despite inadequate financing, advertiser
ignorance and discrimination, and weak technical facilities.
Consequently, they were perceived by financial institutions to be
stronger potential competitors than companies that grew the old
fashioned way -- through inheritance and old-boy networking.

The effects of the competitive environment facing minority and
female broadcasters was comprehensiﬁely documented in a study the
Commission released in December, 20006. Ivy Planning Group, "Whose
Spectrum Is It Anyway? Historical Study Of Market Entry Barriers,
Discrimination And Changes In Broadcast And Wireless Licensing -
1950 To Present” (2000) ("Market Entry Barriers™). The researchers
interviewed 120 representatives of small, minority and women owned
businesses that had attempted to acquire, sell or transfer a
license during the years 1950 - 2000. They also interviewed 30 key
market participants, including media brokers, lenders, attorneys,

industry leaders, and Commission officials.
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The consensus of the interviewees was that for minority and
women owned licensees, market entry barriers were exacerbated by
the discrimination minorities and women have faced in the capital
markets, in the advertising industry, in broadcast industry
employment, in the broadcast station transactional marketplace, and
as a consequence of various actions and inactions by the Commission
and Congress. Further, the study found that market entry barriers
have been aggravated by weak enforcement of FCC EEO regulations,
underutilized FCC minority incentive policies, use by nonminority
men of minority and female "fronts" during the comparative hearing
process, the lifting of the broadcast cwnership caps, and minimal
small business advocacy before the Commission. Congress' repeal of
the tax certificate program, which from 1978 until its repeal in
199% provided tax incentives to encourage firms to sell broadcast
licenses to minority owned firms, was regarded by interviewees as a
particularly severe blow to minorities' ability to acquire
broadcast and cable properties.

The study concluded, inter alia, that (1) the relaxation of
ownership caps has significantly decreased the number of small,
women and minority owned businesses in the broadcasting industry;
(2) the declining participation of small, women and minority owned
businesses in broadcasting has resulted in diminished community
service and diversity of viewpoints; and (3) the Commission had
often failed in its role of public trustee of the broadcast
spectrum by not properly taking into account the effect of its

programs on small, minority and women owned businesses,.
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In light of this history, "bad consolidation" threatens to
undermine the Commission’s ability to promote viewpoint diversity
directly (by increasing the number of speakers) and indirectly (by
ensuring that capable competitors with something to say are not
forced out of the industry). It is not always simple to
distinguish between good and bad consolidation in the context of a
transaction; thus, bright line rules are necessary to avoid
arbitrariness in enforcement .22/ Yet an unavoidable disadvantage
of bright-line rules is that they offer no means to avoid bad
consolidaticen up to the level of the bright line. Consequently,
before the Commission authorizes any further consolidation, it
should ensure that the consequences of discrimination no longer
impede the prospects for success of worthy competitors.

4. A Growing And More Diverse
Population Requires More
fect] £ vi int Di i4

The NPRM inquires "whether the level of diversity that the
public enjoys varies among different demographic or income
groups."ﬁi/ The answer 1s overwhelmingly yes. The broadcast
spectrum is virtually fully occupied, leaving few opportunities for
new competitors to emerge. Moreover, existing small competitors

risk failure brought on by consolidation. Consequently, it is

doubtful that the radio industry possesses sufficient entry

52/ See pp. 49-50 infra.

53/ Id, at 19875 934. This was a refreshing question to find in

the NPRM. Structural rulemakings too often focus exclusively
on the supply side of diversity -- the number of stations, owners
and viewpoints. It is also important to focus on the demand side
-— the number of listeners and their diversity of languages and
cultures.
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opportunities and flexibility to enable it to respond to changing
demographics.

Fifty-six years ago, the Commission recognized that "the
American system of broadcasting must serve significant minorities
among our population, and the less dominant needs and tastes which
most listeners have from time to time."24/ That goal is becoming
more difficult to fulfill, bercaause the spectrum is full with
stations but the land is still filling with people, Between 1990
and 2000, the number of people in America rose by almost 33,000,000
—— a 13.2% increase.22/ In 1990, the last year for which data is
available, there 13,983,502 persons who speak English "less than
'very well.'"26/ The Census Bureau projects that the peopulation in
2010 will be 13.3% African American, 5.1% Asian American and 14.6%
Hispanic.il/

Between 1990 and 2000, the number of radio stations increased
by 18.7%.28/ However, it is likely that most of this increase was

in medium or small markets or rural areas, and it appears unlikely

54/ Ppublic Service Responsibility of Broadcast Licensees (Federal
Communications Commission, 1946) (the "Blue Book") at 15.

55/ The 1990 population was 248,709,873; the 2000 population was
281,421,906, U.S. Census Bureau, 1990 Summary Tape File 3
(Social Characteristics), Census 2000 Redistricting Data.

56/ U.S. Census Bureau, "Detailed Language Spoken at Home and
Ability to Speak English for Persons 5 Years and Over -
50 Languages with Greatest Number of Speakers (1990}.

57/ U.S. Census Bureau, Population Estimates Program, Population
Division: Annual Projects ot the Total Resident Population,
1999 to 2100.

28/ Broadcasting and Cable Yearbook 2001, p. D-733 (number of
radio stations on air as of January 1, 1990 was 10,631; number
on air as of January 1, 2000 was 12,615.)
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that more allotments can be added in most major cities. It is an
understatement that the radio industry is not well prepared to
respond to the nation's demographic trends.

The Commission has long appreciated the role of multilingual
broadcasting in facilitating Americans' adjustment and survival.
The Commission has expressed this view almost since its inception
in opinions that display the agency's evolution from paternalism to
multiculturalism.=223/ Today, a heterogenecous population demands the
widespread availability of specialized ("niche™) formats and
broadcasts of information and viewpoints in many different
languages. While 13 commercial stations may be sufficient for

Fargce, ND - Moorhead, MN, 69 commercial stations may not be

59/ See United States Broadcasting Corp,, 2 FCC 208, 223-24 (1935)
{looking favorably on "the broadcast of foreign language
programs where they were designed to educate and instruct the
foreign populace among its listening public in the principles and
ideals of our Government and American institutions"),; Atlantic
Broadcasting Co., Inc., 5 RR 512, 530 (1949) ("[m]utual
understanding, tolerance, sympathy and faith between and among the
foreign language groups and the more stabilized [!?] citizens of
the United States are recognized essentials in our democracy. The
public interest is served through the integrating and Americanizing
influences exercised and fostered by foreign language radio
broadcasting"); Dual-Language TV/FM Programming in Puerto Rico,
52 FCC2d 451 (1975%) (in Puerto Rico, where less than 5% of the
public speaks English as a first language, dual language service is
desirable because it would benefit "persons lacking comprehension
of both languages"); Spanish Internatiopnal Commupications
Corporation, 2 FCC Recd 3336, 3339 118 (1987) (subsequent history
omitted) (taking licensee's Spanish language programming into
consideration as a factor mitigating its violation of prohibition
on foreign ownership). See also Tele-Broadcasters of California,
Inc,, 58 RR2d 223, 228 (Rev. Bd. 1985) (Opinion by Member
Blumenthal) (looking favorably on comparative proposal to offer
Spanish language service because "minority audiences [are] usually
the least-served by the mass-audience media.")
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adequate for Los Angeles.ﬁﬂ/ Farge has 13,381 persons per station
compared to Los Angeles' 185,488 persons per station =-- far too few
signals to allow for fulltime service to many large ethnic and
language communities, 81/

In light of the overwhelming inability of the radio industry
" in large, racially diverse markets to serve the programming needs
of significant demographic groups, the answer to the guestion of
whether consolidation in ownership "offset[s] the increases in
media outlets"£2/ is obvious. There have been no meaningful
"increases in media outlets" for milliens of Americans. The only
theoretical substitutes are woefully unsuited to the task.

Internet radio is very new,ﬁi/ with an uncertain future,ﬁﬂ/ and it

60/ According to the BIAfn Radio Market Report (2001), and the BIA
Radio Yearbook (2001}, Fargeo, ND - Moorhead, MN is the 21l4th

market. It has a population of 173,952 (3.8% minority). Los

Angeles is the 2nd market. It has a population of 12,798,653

(64.0% minority).

61/ We address the status of broadcasting to groups whose primary

language 1is not English or Spanish in our study on platform
size and formats, which is discussed at pp. 35-41 infra. As we
demonstrate in our study, there is an especially pressing need to
redress the almost complete exclusion of Asian language programming
from the airwaves.

62/ NPRM at 19876-77 q36.

$3/ Internet radio occupies only about 4% of radio listening, and

less than 2% of radio advertising dollars. While the Internet
has allowed people to do personal communications and commercial
transactions more efficiently, it has not yet significantly altered
the dynamics of radio. The few sites with audio usually provide no
local content, and most local internet sites derive their content
from local newspapers or broadcast stations, rather than generating
it independently.

£4/ On February 20, 2002, the Copyright Arbitration Royalty Panel
asked the U.S. Copyright Office to conventional radio stations
that stream their broadcasts online should pay 0.07 of a cent per

{(n. 64 continued on p. 32)



is of little relevance to a family that can afford neither a
computer nor on-line charges.23/ Moreover, notwithstanding its
ability and laudable desire to reach niche audiences, satellite
radio is very new, and it is priced well above what what low income
families can pay.ﬁﬁ/ Furthermore, neither Internet radio nor
satellite radio is well positioned to provide programming
responsive to needs that are unique to specific localities.

Free, over the air radio is the only medium capable of meeting
the huge and specialized demand for audio programming. Satellites
and the Internet are approximately as irrelevant to radio
regulation today as cable was to over the air television in the
1950s. Televisicon regulation eventually took account of cable, but
it is far toco early for radio regulation to take much account of
satellite and Internet radio.

Consequently, the Commission should regard free, over the air
radio as the lifeline for millions of Americans and regulate it

accordingly.

64/ (continued from p. 31)

song per listener, while Internet-only stations should pay 0.14 of -
a cent per song per listener -- all retroactive to October 28,

1998. This could doom independently owned Internet radio stations.

See Dan Carnevale, "Proposed Fees for Broadcasting Sons Online —
Worry College Radio Officials," The Chropicle of Higher Education,

March 8, 2002, p. A32.

65/ The best discussion of the digital divide and its causes is

found in NTIA, Fallina Through the Net (1999).

66/ XM, the first company with a service available nationally, -
reportedly protected revenue of $20-25M in 2002 with an

operating loss of $270-275M. As of January, 2002, it had 27,733

subscribers. Communications Daily, January 25, 2002, p. 10.

Satellite radio costs about $120 per year per receiver, plus a

subscription fee of about $10 per month.
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B. More Consolidation Would Increase The Diversity

Of Mainstream Formats, But Not Of Niche Formats
Direct micromanagement of formats is forbidden by the First
Aamendment . &2/ Nonetheless, like any other output of a radio
station, format can be noticed as part of the macromanagement
process by which the Commission develops structural regulations.
1. Platforms Promote Mainstream

Format Diversity, While Standalones

Promote Niche Format Diversity

The Commission asks whether "competing parties in a market
have a commercial incentive to air 'greatest common denominator'
programming, while a single party that owns all stations in a
market has a commercial incentive to air more diverse programming
to appeal to all substantial interests" (emphasis supplied).ﬁﬂ/
The key i1s the word "substantial”, a subjective term if ever there
was one in communications regulation.ﬁﬂ/ "Substantial" ought to
mean more than commercially lucrative hybrids of mainstream
formats, such as hard rock, modern country or sports. Instead,
"substantial” ought to encompass programming aimed at well
recognized specialized tastes and at language groups of
considerable numerosity; for example, Bluegrass in Washington,
D.C.; Hmong in Minneapolis, Haitian Creole in Miami, traditional

jazz everywhere, children's programming everywhere., We refer to

67/ ECC v, WNCN Listeners Guild, supra, 450 U.S. at 582.
68/ NPRM at 19877 137.

£9/ Recall the battles a generation agc over whether "substantial®
service really meant something different from "minimal" or

"superior" service. See, e.d., i i

v. FCC, 598 r.2d 37, 56-58 (D.C. Cir. 1978) (D.C. Cir. 1978)

(subsequent history omitted) (straining hard to find the meaning of
"substantial" service").
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these by the term most commonly used for them in the radio world,
"niche" formats.l1Q/

We maintain that radio succeeds in promoting format diversity
when it offers both hybrids and niches. As shown below, the
evidence points to two general principles: (1) large platforms do
a better job than standalones at reaching hybrids, and
(2) standalones in competition with platforms do a better job than
the platforms in providing niche formats, as well as Spanish
language, classical and religious formats.

The argument that platforms promote some degree of format
diversity is empirically sound. In a recent study, the NAB found
that "one immediate result [of consclidation] has been an increase
in the number of formats available to the American public, Given
that consolidation is continuing, and some recent acquisitions have
not been finalized, we can only expect this trend to continue,"1l/

Nonetheless, in practice, only mainstream format diversity is
increased by a platform. As a platform grows, its owner assigns
each station added to the platform the most lucrative format in the

market that is pnot directly served by the stations already in

10/ Commissioner Martin states that "[e]vidence suggests

consolidation actually enhances program diversity by
encouraging owners to create programming that targets niche
markets, rather than producing bland programming that has the
greatest chance of capturing the greatest number of viewers or
listeners."”™ "Martin believes consolidation produces diversity in
programming, ” M _Street Daily, December 20, 2001, p. 4.
Commissioner Martin is correct on the economics, although he may
have been using the word "niche"” to refer to hybrids of mainstream
formats, rather than applying its more common usage.

11/ Mark R. Fratrik, "Format Availability After Consolidation,"
{August, 1999) (submitted with the NAB's Comments in MM Docket
No. 99%-25 (Low Power Radio), Executive Summary, p. 1.
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the platform. A platform owner wants to eat into its competitors'
audiences, not its own audiences. The audiences for mainstream
rock-based formats are huge. These formats are well understood by
advertisers. They are inexpensive to program, given the range of
syndicated programming and talent available to the platform owner.
Consequently, an eight-station platform owner will often choose,
e.g., to program bedrock mainstream formats on four of its
stations, and to program hybrids on its other four stations. This
strategy makes economic sense for a platform owner because it
maximizes coverage of the major subsets of consumers whose
patronage are valued most by advertisers.

MMTC has performed a study of format diversity that bears this
out and also provides insight into the growth of several formats
not generally embraced by platform owners. OQur study, "The
Relationships Between Platform $Size and Commercial Formats in
Commercial Radio" ("Platform Size and Program Formats'") is provided
as Appendix 2 to these Comments. Here are our conclusions:12/

1. Rock-based formats and English language spoken word
formats (news, talk, news/talk and sports} tend to be
adopted by large platforms. Rock-based formats are less
likely to be adopted by standalcone stations.

2. Religious, classical, and niche programming tend not to
be included in large platferms. Spanish language
programming tends not to be included in large platforms
except in four markets. These format types, as well as

the variety format type, are more likely to be adopted by
standalone stations.

12/ 1d., at 21-22,
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The adoption of rock hybrid formats by large platforms
probably has contributed to the proliferation and variety
of rock music programming on the radio. In this
particular respect, large platforms contribute more
format diversity ("variety") to a market than smaller
prlatforms.

Cultural and market trends, rather than consoclidation,
probably have largely accounted for the very rapid growth
of English language spoken word programming.

Black music is carried across all platform sizes, and the
format type has displayed long-term steadiness in station
adoption and in carriage as nonformat special
programming. Moreover, this format type is available in
several largely nonoverlapping hybrids, thereby often
providing standalones with the flexibility to
counterpreogram platforms that adopt a Black format while
also providing minority owned platform developers with an
opportunity to dominate demographic groups attracted to
this programming. These trends underscore the growing
respect for the programming by broadcasters and
advertisers, while helping to account for the economic
soundness of many companies specializing in this
programming.

Almost no radio stations carry formats or even nonformat
special programming in Asian languages, particular
Vietnamese and Chinese, notwithstanding the huge
populations for which these are the primary languages.

On the other hand, programming in European languages with
{(today) fewer primary speakers (e.g., Polish, German and
Italian) is widely available. For example, there are 1/3
as many primary speakers of Polish as Chinese (as of
1990) but from 1991-2001 there was at least 13 times as
much programming in Polish. Primary speakers of Asian
and European languages each tend to reside in or near
large cities; thus, spectrum scarcity alone cannot
explain the near absence of Asian language radio
programming. Italian, German and Polish Americans faced
severe discrimination in and out of broadcasting, but
fortunately they largely overcame these barriers by about
1960. What most likely explains the near absence of
programming in Asian languages today 1is that Asian
Americans have not yet been as successful in overcoming
the entry barriers to broadcasting that have been imposed
by discrimination.

It is likely that several format types are being embraced
by standalone stations as a means of protecting
themselves from the advance of consolidation. Standalone
operators seek formats that advertisers have to buy, and
that consolidators can neither easily duplicate nor sell
around. Among the format types whose steady and in some
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cases dramatic growth has probably been fueled by
standalone operators seeking protection from
consclidators are Spanish language, religious, variety,
language niche formats and some non-language niche
formats. This last trend might not continue
indefinitely, though. Consolidation could advance to the
point where there is too little radio advertising money
not controlled by platforms to support the surviving
standalone stations in any format. Alternatively,
platform owners could buy (and convert to mainstream
hybrids) so many stations that too few standalones are
left to serve the needs of substantial niche audiences.

Our study demonstrates that consolidation probabkly has had two
noticeable effects on radio programming.

First, consclidation is probably responsible for the growing
proliferation (variety) of hybrids of mainstream formats. Our data
did not permit us to conclude that consolidation has been
responsible for adding variety in country/western, English language
spoken word {(e.g., news/talk), but the phenomenon was clearly
evident in the large rock-based popular music category.

Second, platform owners simply do not specialize in niche
formats (language-based and otherwise); standalones do.
Standalones, rather than platforms, are also the primary home for a
number of major mainstream format categories often regarded as
nontraditional, including religious formats, classical, and Spanish
language programming. We infer that the growth of many niche
formats, religious broadcasting, and particularly Spanish language
proadcasting has been fueled not by consolidation but by standalone
station owners' desire to protect themselves from consolidation.

By counterprograming platforms, standalone owners assure theilr own
survival by choosing formats that platform owners are unlikely to

duplicate and cannot sell around. This strategy only works,

however, if platforms are not permitted to grow so large that they
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take all the nitrogen {(spectrum) and oxygen {advertising dollars)
in the market, leaving nothing for smaller companies. That is why
we maintain that the Commission should strive to cultivate a
marketplace that contains a good balance of platforms and
independent standalones. We explain in more detail below.

A policy striving for balance between platforms and
standalones would recognize the contributions made possible by each
ownership configuration. Censolidation probably contributed
substantially to the phenomenon that not all rock stations sound
alike anymore. But it cannot be said that this feature of radio,
all by itself, should drive radio ownership policy.li/ Those with
specialized tastes or needs, including those for whom English is
not the primary language, must be considered toco. The availability
of three hybrids of English language rock music is meaningless to
someone whose primary language is Vietnamese or Polish, or to
someone who 1s intensely devoted to bluegrass or classical music.
As our format study demonstrated, standalcone stations remain the
primary providers of niche formats, and they are by far the primary

providers of nonformat special programming serving audiences that,

73/ One study found that during consolidation, radio markets
suffered a much larger loss of owners than they gained in
formats, and the gain in formats were hybrids. There was no
increase in listening. Steven Berry and Joel Waldfogel, Mergers,
c . B | P ) Variet in Radic B i £
(1999). This finding is consistent with the well accepted
understanding of economists that a narrowcasted program will be
broadcast only when it will generate as much advertising as the
least attractive of several general audience programs. See
S. Wildman and T. Karamanis, "The Economics of Minority
Programming," in A, Garmer, ed., i i i ity

Qpportunities for Minorities and the Media (1998) at 47.
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while substantial, are not large enough to support a fulltime
station format.

There are at least four reasons why an eight station platform
cwner would seldom prefer to assign a niche rather than another
hybrid format to one of its stations.

First, the sheer numerosity of the audience for the strongest
unprogrammed hybrid may easily exceed the audience size reachable
with the largest niche.

Second, platforms typically consist of "big sticks" -- full
coverage, high power FMs, and fulltime, low-band, high power AMs.
Niche formats are often targeted to persons living in
geographically compact areas, such as inner cities or outlying
rural counties. Narrowcasting to these populations may not be an
efficient use for a facility whose footprint covers the entire
market.

Third, it is less expensive for a station owner to program in
a format with which she is familiar and experienced, in which staff
are easy to find, and in which numerous sources of program material
are widely available at competitive prices. Few group owners
possess institutional knowledge of niche formats, inasmuch as few
group owners were niche specialists before they operated platforms.

Fourth, advertisers may not understand a niche format, or they
may wish to discourage patronage by customers attracted to that
niche, especially if the niche is associated with racial
minorities. Tactics such as "no urban/no Spanish" dictates
(infamously memorialized in the 1996 "Katz Memo," which advised
advertisers tc seek "prospects, not suspects") are more commonplace

than many people realize.




Nonetheless, there surely is a platform size so large that the
best unprogrammed hybrid station would add less revenue than the
best niche. We do not know i1f that size is about 10, 20, or 40.

We do know that a 100 station platform is big enough to accommodate
niches. Both XM radio and Sirius include not only multiple rock,
country/western and urban hybrids, they also include one each of an
impressive array of niche formats .14/

There must be, then, a "Niche Tipping Point," which may be
defined as the number of staticns in a platform so large that
another station added to the platform would be devoted to a niche
format. The Niche Tipping Point may be so large that a platform
with that many stations would antitrust standards for oligopoly
irrespective of the limitations in Section 202 (b) (1) -- that is, it
would allow the platform to control so much advertising money and
spectrum that nothing is left for those wishing to serve niche or

specilalized audiences .2/ Without empirical evidence that the

74/ XM has announced an initial lineup of 91 channels that

includes Bluegrass, Rap/Hip Hop, Classical Singing, Classical
Jazz, Blues, Reggae, World Music, African Music, Hindi-Indian
Programming, Mandarin-Chinese Programming, Radic Disney, Comedy,
News in Spanish, African American Talk, and others. Sirius' array
of 100 channels includes Bluegrass, Rap/Hip Hop, Classic Jazz,
Latin Jazz, Chamber Music, Blues, Reggae, World Music, BBC World
Service, BBC Munde, Radio Disney, Comedy, Arts, and African
American Talk, among others.

15/ There are simply not enough frequency allotments available in
any market, even New York or Los Angeles, to allow the
Commission to test this hypothesis in practice. The unavailability
of sufficient allotments to accommodate platforms huge enough to
provide niche service demonstrates that the NPRM was in error in
suggesting that "the current media marketplace appears robust in
terms of the aggregate number of media outlets." Id. at 19875-76
35. That is why it would be a mistake allow consolidation to
advance "to the point where there is too little radio advertising

(n. 75 continued on p. 41)






